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THE REPLY FILED October 1. 2010 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. 

1 . □ The reply was filed after a final rejection, but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment of this 

application, applicant must timely file one of the following replies: (1 ) an amendment, affidavit, or other evidence, which places the 
application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41 .31 ; or (3) a Request 
for Continued Examination (RCE) in compliance with 37 CFR 1.114. The reply must be filed within one of the following time 
periods: 

a) CD The period for reply expires months from the mailing date of the final rejection. 

b) CD The period for reply expires on: (1) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN TWO 

MONTHS OF THE FINAL REJECTION. See MPEP 706.07(f). 
Extensions of time may be obtained under 37 CFR 1 .136(a). The date on which the petition under 37 CFR 1.136(a) and the appropriate extension fee 
have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee 
under 37 CFR 1.17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally set in the final Office action; or (2) as 
set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed, 
may reduce any earned patent term adjustment. See 37 CFR 1 .704(b). 
NOTICE OF APPEAL 

2. ^The Notice of Appeal was filed on 01 October 2010 . A brief in compliance with 37 CFR 41.37 must be filed within two months of 

the date of filing the Notice of Appeal (37 CFR 41 .37(a)), or any extension thereof (37 CFR 41 .37(e)), to avoid dismissal of the 
appeal. Since a Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41 .37(a). 
AMENDMENTS 

3. □ The proposed amendment(s) filed after a final rejection, but prior to the date of filing a brief, will not be entered because 

(a)d They raise new issues that would require further consideration and/or search (see NOTE below); 
{b)\Z\ They raise the issue of new matter (see NOTE below); 

(c) □ They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for 

appeal; and/or 

(d) Q They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: . (See 37 CFR 1.1 16 and 41.33(a)). 

4. □ The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. n Applicant's reply has overcome the following rejection(s): . 

6. □ Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment canceling the 

non-allowable claim(s). 

7. □ For purposes of appeal, the proposed amendment(s): a) □ will not be entered, or b) □ will be entered and an explanation of 

how the new or amended claims would be rejected is provided below or appended. 
The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 

Claim(s) rejected: . 

Claim(s) withdrawn from consideration: . 

AFFIDAVIT OR OTHER EVIDENCE 

8. £3 The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and 
was not earlier presented. See 37 CFR 1.116(e). 

9. □ The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 

entered because the affidavit or other evidence failed to overcome all rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41 .33(d)(1 ). 

1 0. □ The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSIDERATION/OTHER 

11. The request for reconsideration has been considered but does NOT place the application in condition for allowance because: 
See Continuation Sheet. 

12. □ Note the attached Information Disclosure Statements). (PTO/SB/08) Paper No(s). 

13. □ Other: . 

/James (Doug) Schultz, PhD/ 
Primary Examiner, Art Unit 1633 
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Continuation of 1 1. does NOT place the application in condition for allowance because: the priority claim referred to in applicants 
request for reconsideration was not filed within the time period as set forth in 37 CFR 1.78(a)(2)(ii) and (a)(5)(ii), and is thus not considered 
valid. If applicant desires to claim the benefit of a prior-filed application under 35 U.S.C. 120, a specific reference to the prior-filed 
application in compliance with 37 CFR 1 .78(a) must be included in the first sentence(s) of the specification following the title or in an 
application data sheet. For benefit claims under 35 U.S.C. 120, 121 or 365(c), the reference must include the relationship (i.e., 
continuation, divisional, or continuation-in-part) of the applications. This requirement has been satisfied. 

However, since the instant application is a utility or plant application filed under 35 U.S.C. 111 (a) on or after November 29, 2000, the 
specific reference must be submitted during the pendency of the application and within the later of four months from the actual filing date of 
the application or sixteen months from the filing date of the prior application. If the application is a utility or plant application which entered 
the national stage from an international application filed on or after November 29, 2000, after compliance with 35 U.S.C. 371 , the specific 
reference must be submitted during the pendency of the application and within the later of four months from the date on which the national 
stage commenced under 35 U.S.C. 371 (b) or (f) or sixteen months from the filing date of the prior application. See 37 CFR 1 .78(a)(2)(ii) 
and (a)(5)(ii). This time period is not extendable and a failure to submit the reference required by 35 U.S.C. 119(e) and/or 120, where 
applicable, within this time period is considered a waiver of any benefit of such prior application(s) under 35 U.S.C. 119(e), 120, 121 and 
365(c). A benefit claim filed after the required time period may be accepted if it is accompanied by a grantable petition to accept an 
unintentionally delayed benefit claim under 35 U.S.C. 119(e), 120, 121 and 365(c). The petition must be accompanied by (1) the reference 
required by 35 U.S.C. 120 or 119(e) and 37 CFR 1.78(a)(2) or (a)(5) to the prior application (unless previously submitted), (2) a surcharge 
under 37 CFR 1.1 7(t), and (3) a statement that the entire delay between the date the claim was due under 37 CFR 1.78(a)(2) or (a)(5) and 
the date the claim was filed was unintentional. The Director may require additional information where there is a question whether the delay 
was unintentional. The petition should be addressed to: Mail Stop Petition, Commissioner for Patents, P.O. Box 1450, Alexandria, Virginia 
22313-1450. 

If the reference to the prior application was previously submitted within the time period set forth in 37 CFR 1 .78(a), but not in the first 
sentence(s) of the specification or an application data sheet (ADS) as required by 37 CFR 1.78(a) (e.g., if the reference was submitted in 
an oath or declaration or the application transmittal letter), and the information concerning the benefit claim was recognized by the Office as 
shown by its inclusion on the first filing receipt, the petition under 37 CFR 1.78(a) and the surcharge under 37 CFR 1.1 7(t) are not required. 
Applicant is still required to submit the reference in compliance with 37 CFR 1 .78(a) by filing an amendment to the first sentence(s) of the 
specification or an ADS. See MPEP § 201 .1 1 . 

Applicants amended priority claim submitted November 28, 2005 was submitted more than four months after the filing date of the instant 
application, and also more than 16 months after the earliest priority date. As referenced above, the proper mechanism for correcting a 
priority claim of this type is via petition, which is not been done to date. Priority is not accorded therefore, and the rejection is maintained for 
this reason. 

Furthermore, the Petition to Correct Inventorship of the earlier filed U. S. Patent Number 6,120,775, which would render the inventive 
entities of that patent and the instant application identical and thus remove said patent's availability as a prior art reference, has not been 
reviewed or approved and thus cannot be considered effective to remove this reference as prior art. The rejection is maintained for this 
reason as well. 

Please be advised that there is some question as to the extent of priority claimed in the proposed amendment due to the actual language of 
the priority statement. As recited, the priority statement of November 28, 2005 recites: "This patent claims priority as a divisional to U.S. 
Patent No. 6,682,745 (corresponding to U.S. Patent Application No. 09/492,206, filed January 27, 2000). U.S. Patent No. 6,682,745, in 
turn, claims priority as a continuation- in-part of U.S. Patent No. 6,120,775 (corresponding to U.S. Patent Application No. 09/123,735, filed 
July 28, 1998), which, in turn, claims priority to European Patent Application Nos. 97202365 (filed July 29, 1997) and 97202925 (filed 
September 24, 1 997). U.S. Patent No. 6,682,745 also claims priority to European Patent Application No. 99200202 (filed January 26, 
1 999)." While it is clear that U. S. Patent Number 6,682,745 claims priority to the '775, patent and related foreign applications and patents, 
it does not unequivocally state that the instant application claims priority to the '775 patent and related foreign applications and patents. 
Clarification should be provided in any petition to change the priority claim of the instant application. 
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